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ANN ENLISTED man was convicted by a general 

court of theft, among other charges. The 
only evidence offered by the prosecution, tending to 
implicate the accused, was the testimony of a gov- 
ernment investigator. His testimony related the 
accused’s statement that the stolen property came 
into his possession through purchase from one X, 
and (without objection by the accused) he testi- 
fied that his interview with X “satisfied [him] 
that X was not involved in the theft . . .”. 

The Judge Advocate General held, in the opin- 
ion to be published, that the investigator’s testi- 
mony was hearsay evidence because it related a con- 
versation with X outside the presence of the ac- 
cused. It was held, further, that such testimony, 
even though given without objection by the ac- 
cused, is insufficient to support a conviction when 
it is the only evidence from which guilt can be 
inferred. 

The same opinion notes that the investigator’s 
testimony that his interview “satisfied [him] that 
X was not involved in the theft . . .”, even if it 
had not been the only evidence from which guilt 
could be inferred, did not directly refute the ac- 
cused’s explanation that he had purchased the 
property from X. Mere possession of stolen 
property raises the inference that the possessor is 
guilty of theft only when possession is recent, 
exclusive and wnexplained. Because the accused 
in this case had explained his possession by claim- 
ing purchase from X, the prosecution’s failure to 
produce X as a witness left the accused’s explana- 
tion unrefuted. The finding of guilt, therefore, 
did not accord with the evidence. 

A third holding in this case concerns the neces- 
sity of proving publication of local orders as one 
of the elements essential to proper convictions for 
violation of local orders. 





wae: deciding, officially, that two ac- 
cused in a general court martial tried in 
joinder at a foreign station had been subjected to 
“entrapment,” the Judge Advocate General’s 
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opinion in the case strongly condemns the action 
of naval officers in this case who actively assisted 
the accused men to commit a crime, for the sole 
purpose of apprehending them and bringing them 
to trial. : 

The facts of the case recite that these officers, 
having been advised that two enlisted men had 
offered a third a bribe to secure possession of a 
large quantity of narcotic drugs, instructed the 
third man to cooperate in the plan and assisted 
in making arrangements for the time and place 
of the “theft” of the narcotics. The cooperation 
extended even to the point at which the third en- 
listed man, the informer, opened the drug locker 
himself, took out certain dummy packages that 
had been prepared in advance, and put them into 
the possession of the two accused. 

There was nothing in the record which showed 
that any effort was made to dissuade the two men 
from their proposed crime. On the contrary it 
was clear that those whose duty it was to enforce 
the law and to prevent and suppress crime had 
actually encouraged its commission in order to 
get evidence. This conduct, decried in the opinion 
as “not to be tolerated in a military service,” made 
it necessary to set aside the findings under the 
charge relating to the theft, and one specification 
of the bribery charge. The conviction of con- 
spiracy and one specification of bribery were held 
to be legal. 





Maso: AS. an aid to those who prepare plead- 

ings (charges and specifications) is a recent 
court martial order in which an accused was tried 
and convicted of striking a civilian, under a C to P 
charge, and of robbery under the appropriate 
robbery charge. 

The specification under the later charge alleged 
the use of force and violence in the commission 
of the robbery, and it was apparent that the strik- 
ing alleged under C to P was the same force and 
violence alleged under robbery. It was necessary 
to set aside the conviction of the lesser, included 
offense of striking. 





ett for closer scrutiny of the facts 
before preparation of charges and specifica- 
tions is indicated by another opinion written in a 
general court martial case. 
An enlisted man who was placed under arrest 
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by the shore patrol was ordered to enter the private 
automobile of one of the shore patrol members, 
used in the performance of duty. The accused re- 
fused, saying “That’s not a Navy car; I want a 
shore patrol wagon.” Although a member of the 
patrol replied, ‘We'll get a shore patrol wagon,” 
and immediate steps were taken to procure one, 
the pleader failed to recognize this as a revocation 
of the first order, and the accused was tried and 
convicted of Disobeying the Lawful Order of a 
Superior Officer. Accordingly, since no order was 
left standing which might be disobeyed by the 
accused, it was necessary to set aside the findings 
on this charge and its specification. 


DEVELOPMENT 
OF NAVAL LAW 


By CDR P. V. Dabbieri, USN 


D URING the past century and a half, the Naval 
Establishment has experienced many changes 
in order to reflect the impact of changing world 
conditions. This period of progress was marked 
by a continuing increase in the complexities of 
administration. Such progress was accompanied 
by expanding legal needs. 


Development of Substantive Law 


In the fall of 1775, when the Continental Con- 
gress began to pay serious attention to naval affairs 
it decided that a successful war against Great 
Britain made an armed force afloat a prerequisite. 
A fleet ‘was then established and in order to regu- 
late and conduct its affairs and administration, a 
naval committee in November 1775 presented to 
the Continental Congress rules for the regulation 
of the Navy of the United Colonies of North 
America which were enacted into law on 28 No- 
vember 1775. It was by these rules that the Con- 
tinental Navy was governed and they remained 
effective until the adoption of the Constitution. 
' Upon the adoption of the Constitution, the 
source and authority for the Navy as well as naval 
law stemmed from the following provisions of 
the Constitution : 


Article I 


Secrion 8. The Congress shall have power 
* * * 


(13) To provide and maintain a navy; 


(14) To make rules for the Government and 
regulation of the land and naval forces; 

(18) To make all laws which shall be necessary 
and proper for carrying into execution the fore- 
going powers, and all other powers vested by 
this Constitution in the Government of the United 
States, or in any department or officer thereof. 

After the adoption of the Constitution, the new 

Congress on 7 August 1789 passed an act to es- 
tablish an executive department denominated the 
Department of War. Section 1 of this act pro- 
vided that— 
“there shall be an executive department to be 
denominated the Department of War, and that 
there shall be a principal officer therein, to be 
called the Secretary for the Department of War, 
who shall perform and execute such duties as 
shall from time to time be enjoined on, or en- 
trusted to him by the President of the United 
States, agreeably to the Constitution, relative to 
military commissions, or to the land or naval 
forces, ships, or warlike stores of the United 
States, or to such other matters respecting mili- 
tary or naval affairs, as the President of the United 
States shall assign to the said department, or 
relative to the granting of lands to persons en- 
titled thereto, for military services rendered to 
the United States, or relative to Indian affairs; and 
furthermore, that the said principal officer shall 
conduct the business of the said department in 
such manner, as the President of the United 
States shall from time to time order or instruct.” 
So much of this act that related to the Navy was 
enacted in accordance with the provision of the 
Constitution vesting in Congress the power “te 
provide and maintain a Navy.” 

No laws were enacted for the regulation of the 
Navy upon the adoption of the Constitution. 
This was probably due to the inactivity of the 
Navy at this time making it unnecessary for any 
legislative enactments. In 1794 depredations 
committed by the Algerian Corsairs prompted the 
Congress to pass an act authorizing the President 
to purchase or otherwise equip and employ six 
ships. This authorization, however, was contin- 
gent upon a failure to effect a peace treaty with 
the Regency of Algiers. Since a peace treaty was 
concluded with Algiers in 1795, the act automat- 

ically became imperative. 

The shipbuilding program was revived when 
the Congress in 1796 authorized the President to 
continue construction and equipment of three of 
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the six frigates authorized initially. The revival 
of this program was caused by an active external 
commerce, the protection of which was indispens- 
able, coupled with the strained relations with 
France when it seemed that war with her was 
imminent. 

It was not until 1797, when Congress authorized 

the President to cause the frigates United States, 
Constitution, and Constellation to be manned and 
employed that any real need existed for rules and 
regulations for the U. S. Naval Service. Con- 
gress at the time of this authorization and by the 
same legislative enactment adopted as the first set 
of rules, the rules of the Continental Congress 
established by its resolution of 28 November 1775. 
These rules were adopted by reference when Con- 
gress in Section 8 of the Act, provided that— 
“the officers, noncommissioned officers, seamen, 
and marines, belonging to the navy of the United 
States, shall be governed by the rules for the regu- 
lations of the navy heretofore established by the 
resolution of Congress of the twenty-eighth of 
November, one thousand seven hundred and 
seventy-five, as far as the same may be applicable 
to the Constitution and laws of the United States, 
or by such rules and articles as may hereafter be 
established.” ; 

The frigate United States was launched at Phil- 
adelphia on 10 July 1797. A few months later, on 
7 September 1797, the Constellation was launched 
in Baltimore and in the following month, 21 Octo- 
ber 1797, the Constitution was launched at Boston. 
The increased work in administration caused by 
these launchings, as well as the supervision of the 
shipbuilding program, caused Secretary of War 
McHenry to recommend that his department be 
relieved of the responsibility of the Naval Estab- 
lishment. This recommendation was indorsed by 
President Adams, and shortly thereafter a bill 
was drafted and enacted into law on 30 April 1798 
creating a separate executive department called 
the Department of the Navy. This law provided 
“there shall be an executive department under 
the denomination of the Department of the Navy, 
the chief officer of which shall be called the Secre- 
tary of the Navy, whose duty it shall be to execute 
such orders as he shall receive from the President 
of the United States, relative to the procurement 
of naval stores and materials and the construction, 

armament, equipment and employment of vessels 
of war, as well as all other matters connected with 
the naval establishment of the United States.” 
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Benjamin Stoddard of Georgetown was. appointed 
and took office as the first Secretary of the newly 


. organized Navy Department. 


The set of rules and regulations of the Navy 
which had been originally drafted by the Con- 
tinental Congress and adopted by reference in the 
enactment of Congress on 1 July 1797 was to ex- 
pire by its own terms at the expiration of 1 year 
and from thence to the end of the then next session 
of Congress. Prior to the expiration of these 
rules adopted by reference the first Secretary of the 
Navy began a revision which was enacted into law 
on 2 March 1799. This act was repealed by the 
terms of the act of 23 April 1800 which consisted 
of a revised set of rules for the better government 
of the Navy of the United States. On 17 July 
1862 another set of rules called “An Act for the 
Better Government of the Navy of the United 
States” was enacted, which specifically repealed 
all provisions of previous laws which were in- 
consistent with the new act. With the various 
rules and regulations in existence the Congress 
decided clarification was necessary and on 27 June 
1874 an act, was passed to revise and consolidate 
those statutes of the United States pertaining to 
the Navy which were in force on 1 December 1873. 
This act consisted of sixty articles clarifying 
and amplifying existing legislative enactments. 
Those articles, with minor changes, constitute the 
articles for the Government of the Navy which 
are in existence at the present time, and under 
which the Navy will operate until the Uniform 
Code of Military Justice takes effect. 


Development of Adjective Law 


The evolution of the various statutory enact- 
ments commonly called the articles for the Gov- 
ernment of the Navy can be seen from the fore- 
going. A study of these articles, however, 
indicates that they were not intended to cover the 
adjectiwwe law as distinguished from substantive 
law. In an effort to fulfill a need for the method 
and manner in administering and conducting 
courts martial, the Navy Department as early as 
25 January 1802 issued a set of “Regulations Re- 
specting Courts-Martial,” in recognition of this 
need. To illustrate the growth and development 
of this phase of military law as applied to courts 
martial these early regulations, which were very 
limited in scope, consisted of the following: 

1. All courts-martial are to be held, offenses 
tried, sentences pronounced, and execution of such 
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sentences done, agreeably to the articles and 
orders contained in an act of Congress, made on 
the 23d of April, in the year 1800, entitled “an 
act for the better government of the navy of the 
United States.” 

2. Courts-martial may be convened as often as 
the President of the United States, the Secretary 
of the Navy, or commander in chief of a fleet, or 
commander of a squadron, while acting out of the 
United States, shall deem it necessary. 

3. All complaints are to be made in writing, in 
which are to be set forth the facts, time, place, 
and the manner how they were committed. 

4. The judge advocate is to examine witnesses 
upon oath, and by order of the commander in 
chief, or in his absence, of the president of the 
court, to send an attested copy of the charge to the 
party accused, in time to admit his preparing his 
defense. 

5. In all cases, the youngest member must vote 
first, and so proceed up to the president. 

These regulations were issued by command of 
the President as a part of a publication entitled 
“Navy Regulations.” In 1809 and 1814 the “Navy 
Regulations” which included “Regulations Re- 
specting Courts Martial” were revised and reis- 
sued by the same authority. It will be noted that 
the foregoing regulations were nonstatutory, but 
the next set of regulations adopted by the Navy 
was issued in 1818 pursuant to a legislative enact- 
ment of 7 February 1815 and reissued under the 
same authority in 1821. 

From 1832 through 1853 the following nonstatu- 
tory regulations were issued by the Navy Depart- 
ment. ’ 

1832. Rules of the Navy Department regarding 
Civil Administration. (Issued by the Secretary 
of the Navy; commonly known as “The Red 
Book.”) 

1838. Book of Regulations for the Use of Com- 
mander, Pursers, and Recruiting Officers. (Pub- 
lished by the Navy Department.) 

1838. Financial Regulations for Naval Officers. 
(Published by the Navy Department. These reg- 
ulations for the accounts of pursers, commanders 
of vessels, and recruiting officers of the Navy were 
prepared under the direction of the accounting of- 
ficers of the Treasury Department and promul- 
gated by the Secretary of the Navy.) 

1841. General Regulations for fhe Navy and 
Marine Corps of the United States. (Issued by 


ee 


the Secretary of the Navy by command of the 
President.) 

1851. Regulations, Circulars, Orders, and De- 
cisions for the Guide of Officers of the Navy of the 
United States. 

1853. System of Orders and Instructions for the 


Navy. (Issued by the President; these regula- 
tions were decided by the Attorney-General to be 
without legal validity.) 

On 31 August 1842, the Congress repealed the 
enactment of 7 February 1815. As to the author- 
ity for these regulations, Secretary J. C. Dobbin 
in his annual report to the President dated 5 De- 
cember 1853 remarked as follows: 

“Attention has been repeatedly invited by my 
predecessors to the importance of further legis- 
lation on the subject of rules and regulations for 
the government of the navy. 

“The law for ‘the better government of the navy’ 
was approved in April 1800. This law, passed 
more than half a century ago, still exists for the 
government of the navy, having been but little al- 
tered, with the exception of that part of it re- 
lating to corporal punishment. Many amend- 
ments of that law, with a view to economy of 
time and money, have been rendered important 
and necessary on account of the great expansion of 
our country. It is not adapted to our present con- 
dition. When it was passed, our ships of war on 
the coasts of Florida, Texas, and California, were 
‘acting out of the United States,’ and its provisions 
as to courts martial could be conveniently en- 
forced; but if a large squadron should be at San 
Francisco, however important early action might 
be for convening or dissolving a court martial, 
there must now be delay until the department at 
Washington can issue the necessary orders in 
each case. 

“The ‘Rules and Regulations’ were adopted in 
1818, under the act of 1815. They need much mod- 
ification. In December 1852, a board was con- 
vened for that purpose, under an order from the 
Secretary of the Navy. They reported a system 
of rules, which were approved by the late Execu- 
tive in February, and a few copies were issued to 
officers. A question, however, has arisen as to the 
authority of the Executive to adopt this system of 
orders and instructions without the sanction of 
Congress; and the opinion of the Attorney Gen- 
eral having been, that without the sanction of Con- 
gress they are illegal, by your direction an order 
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was issued rescinding them. The regulations of 
1818, therefore, are still in force.” 


An opinion of the Attorney General on this. 


subject (6 Op. Atty. Gen. 10) clearly shows that 
the President and subordinate executive officers, 
whether military or civil, possess a limited power 
to establish regulations, provided these be in ex- 
ecution of, and supplemental to, the statutes and 
statute regulations; but not to repeal or contradict 
existing statutes or statute regulations, nor to make 
provisions of a legislative nature. Thus it can be 
seen that it was necessary to have congressional 
authority for the issuance of rules and regulations 
pertaining to courts martial. 

In 1855 such legislation was passed authorizing 
rules and regulations with respect to summary 
courts martial which were created by the terms of 
the same act. The method of procedure in for- 
mulating these regulations is shown in the terms 
of the act which was contained in Section 9 of 
the Act which reads: 

“That the proceedings of summary courts mar- 
tial shall be conducted with as much conciseness 
and precision as may be consistent with the ends 
of justice, and under such forms and rules as may 
be prescribed by the Secretary of the Navy, with 
the approval of the President of the United States; 
and all such proceedings shall be transmitted in 
the usual mode, to the Navy Deparfment.” 

A few years later somewhat analogous provi- 
sions with respect to general courts martial and 
other regulations were enacted by the Congress by 
an act of 14 July 1862 now known as R. S. Sec. 
1547 which reads: 

“The orders, regulations, and _ instructions 
issued by the Secretary of the Navy prior to 14 
July 1862, with such alterations as he may since 
have adopted, with the approval of the President, 
shall be recognized as the regulations of the Navy, 
subject to alterations adopted. in the same 
manner.” 

A study of the terms of this enactment with re- 
spect to the development of orders and regulations 
issued prior to 1862 makes its importance openly 
apparent. 

Subsequent to 1862, navy regulations under a 
variety of titles, were promulgated pursuant to 
R. S. Sec. 1547, in the following years: 1863, 1865, 
1869, 1870, 1876, 1893, 1896, 1900, 1905, 1909, 1913, 
1920, and 1948. 

Prior to 1917 the adjective law, so to speak, with 
respect to courts martial was contained in the pub- 
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lications usually called “Regulations for the Gov- 
ernment of the Navy.” In 1902 a volume called 
“Forms of Procedure for Courts and Boards” was 
adopted for the information and guidance of the 
naval service. In 1910 courts martial procedure 
was promulgated in an edition entitled “Forms of 
Procedure for Courts and Boards in the Navy and 
Marine Corps, 1910” and this publication was 
superseded by an edition entitled “Naval Courts 
and Boards, 1917.” In 1923, Naval Courts and 
Boards was again revised and later superseded by 
the Courts and Boards in existence at this time 
entitled “Naval Courts and Boards, 1937.” 

Since the passage of R. S. Sec. 1547, it has been 
customary to preface the Navy Regulations with 
a statement that such regulations were issued in 
accordance with the provisions of R. S. Sec. 1547 
so that the authority for the regulations would not 
become obscure. This preface was not used when 
the rules pertaining to courts martial were pub- 
lished in a separate edition starting in 1902, but 
none the less the authority for the existence of 
the present-day Naval Courts and Boards stems 
from the same authority, save the rules for Sum- 
mary Courts Martial and Deck Courts. The im- 
portance of R. S. Sec. 1547, with respect to orders 
and regulations issued subsequent to 1862, is ap- 
parent from the foregoing. 


GUIDE—NOT 
SCENARIO 


CORRESPONDENT who addresses us on 
the subject of our article on procedure, in the 
last two issues of the JAG JourNat, conjures up 
quite a disturbing nightmare in his letter. While 
lauding the Cummings-Garver opus for the po- 
tential good it can work in the name of justice, 
our friend injects into his paean more than one 
dismal note, warning of hidden dangers. 

We all know nightmares are spun from the 
same threads as fiction. The world is full of 
folks who like ghost stories, however, and even 
contains a fair leavening of people who are afraid 
of ghosts—whether they believe in ’em or not. 
That’s the group the editor belongs to—he doesn’t 
believe in our friend’s horror story, but thinks 
it wise to “lay the ghost.” 

The letter-writing reader is a Reserve officer- 
lawyer, now on inactive duty. To him, “Proce- 
dure” was a scenario that would permit members of 





courts, counsel, and other functionaries to play 
well their roles in the drama—meanwhile neglect- 
ing the all important matter of the guilt or inno- 
cence of the accused. He states in his letter that 
this was true in 10 or more cases in which he acted 
as recorder, and confesses that he, like the mem- 
bers, was more interested in his own histrionics 
than in the proper trial of the issues of fact. 

There’s the ghost, to us ethereal and totally lack- 
ing in solid substance, unknown within our own 
experience of naval courts. It may be, though, 
that this particular ghost may be given substance 
by some few of our readers who look upon the 
article as a shortcut to a fast “once over, lightly” 
in the court-room. We can’t laugh off as a ghost 
so solid an enemy of justice as perfunctory per- 
formance of duty in court. 

Enemy or ghost, we had better take a healthy 
swing, fast, at any such idea, before anyone starts 
using it. The fact is, that article on procedure, 
rightly used, will do much to give full meaning 
to every summary court, not only for the accused’s 
benefit but for the benefit of court and counsel who 
only rarely participate in this phase of Navy life. 
Those portions of the article which instruct the 
accused as to his rights, warn him of the effect 
of a guilty plea and explain the uses of evidence 
in mitigation are not at all conductive to a per- 
functory attitude. That these correct and clearly 
informative paragraphs are made parts of a de- 
tailed narrative sequence does not, in our opinion, 
detract from their value to the service at large. 

However, don’t let the “scenario” we furnished 
in “procedure” become a medium for haphazard, 
unthinking performance of your legal duties. A 
trial, whether it be held on a small ship or at a 
large station ashore, concerns the rights of a fel- 
low man, a shipmate. Don’t get so busy reading 
your “lines,” or reciting them, that you forget 
somebody’s liberty, rate, finances, or career are 
temporarily in your keeping. Keep safely; don’t 
throw them away—they’re valuable to the accused, 
and should be to you. 

One more thing—the words used in the article 
on procedure are not sacrosanct, nor are they pre- 
scribed by law. They are intended to, and they 
do, provide for those who must speak in court a 
set of statements which are concise, legally correct 
and readily understandable. If you can do better 
than the Cummings-Garver team, go ahead and do 
it. Just see to it that you give out information as 
accurate as their article does. 





MONEY 
IN THE TILL 


Sg T of the era of World War II produced 

many revolutionary developments in govern- 
mental processes. One of these developments, 
which has required revised conceptions of budget 
planning, has been the tendency to remove Federal 
tax immunity through court decisions. 

State and local taxation, a process which pre- 
viously had been held at arm’s length when 
reckoned against a Federal activity, has been 
allowed through recent Supreme Court decisions 
with a result that strict supervision has been insti- 
tuted over all government spending as viewed 
from the standpoint of tax costs. 

The Navy, quite naturally, is as primarily con- 
cerned as are other Federal departments, in reduc- 
tion of procurement costs through tax saving 
activities. In recognition of the necessity of in- 
stalling an over-all supervisory and informative 
program, the Taxation Branch of the Office of the 
Judge Advocate General was set up in 1942. 

The branch was given cognizance of all Federal, 
State, and local tax problems arising in connection 
with the Navy’s procurement program, and with 
which the Naval Establishment generally would 
be confronted. It renders advisory service to the 
Judge Advocate General, and to the various offices 
and Bureaus of the Navy Department with respect 
to the application of Federal, State, and local 
taxes to the procurement of naval material, the 
construction of naval facilities, the operation of 
naval establishments, ashore and afloat, and the 
relationship, taxwise, of the Navy Department to 
its contractors, subcontractors and vendors; main- 
tains liaison between various Federal, State, and 
local tax administrators, commissions and depart- 
ments, and the Navy; prosecutes tax refund claims 
and tax abatement proceedings before administra- 
tive and quasi-judicial bodies; develops and rec- 
ommends tax-saving programs and policies; and 
reviews all tax legislation as proposed and en- 
acted into the laws of the respective taxing juris- 
dictions. 

The principal publication issued by the Taxa- 
tion Branch is the State and Local Tax Manual, 
which was first published on 1 June 1945, with a 
revised edition published on 31 December 1948. 
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The manual treats, by States, all State and local 
taxes with which naval activities might be con- 
fronted and outlines the pertinent data with. re- 
spect to each tax, as well as purchasing procedures 
whereby taxes may be saved for the benefit of 
naval appropriations. 

The many questions which arise as a result of 
the wide range encompassed in the everyday 
operations of the Navy are multiplied by the fact 
that the taxing statutes of the various States are 
so dissimilar that the conclusions and practices 
adopted for a situation arising in one State may 
not be applicable to an identical problem arising 
in another. Accordingly, among the working 
tools of the Tax Branch there are, of necessity, the 
compiled revenue laws of all the States and the 
Territories of Hawaii and Alaska. ; 

Unlike the relationship between private persons 
and the tax collectors, the application of State 
and local taxes to the Naval Establishment in- 
volves the relationship of one government to 
another, and accordingly suggest the importance 
of respecting the rights and interests of each. 
Fundamental, however, is the necessity of insur- 
ing that funds appropriated by Congress for 
defense purposes are not improperly expended, 
and of avoiding undue interference with the 
functions and operations of the Navy. It is also 
appropriate to be mindful of the interests of the 
taxpayers of the United States, since, due to the 
geographical location of some States and their 
natural adaptability to the needs of national de- 
fense, they are afforded a greater harvest of taxes 
arising out of governmental activities than is pos- 
sible in the case of States less favorably located. 

Among those who have not had an occasion to 
review the more recent Supreme Court decisions 
in the field of intergovernmental immunity, pre- 
viously it had been generally assumed that the 
Navy and its contractors were so completely pro- 
tected from the impact of State and local taxes, 
that such taxation did not substantially burden 
naval appropriations. Actually, however, the 
trend of court decisions in recent years has been 
to restrict the Government’s tax immunity. 
Though statistics are not available, it is undoubt- 
edly true, based on the purposes for which appro- 
priations of the armed services are normally spent, 
and the current status of the law, that even today 
the Army, Navy, and Air Forces pay more taxes 
to the States, through reimbursements to Govern- 
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ment contractors and suppliers than any other 
taxpayers. (Nore: In September 1941, it was 
estimated that the Government’s State tax liability 
for sales and use taxes and motor fuel taxes based 
on direct purchases and purchases through CPFF 
contractors would be approximately $137,000,000 
for its fiscal year 1942.) As a consequence, the 
Navy, like any business concern or private indi- 
vidual must be “tax-conscious” in an effort to 
conserve its appropriations for the purposes for 
which the funds were furnished by Congress. 

It was recognized immediately after the estab- 
lishment of the Taxation Branch that there was 
need for a uniform approach with the State and 
local tax authorities so as to avoid inconsistencies 
in presenting similar or identical questions. Ac- 


cordingly, it was requested that all applications - 


for tax advice and rulings, and all proceedings for 
tax abatement or tax refund, be handled through 
the Office of the Judge Advocate General. This 
method of presentation of tax problems has been 
looked upon with considerable favor by the tax 
administrators and has facilitated the establish- 
ment of rules and regulations in many States 
which tend toward ease in the administration of 
the tax features of Navy contracts. It has brought 
about, moreover, a very pleasant relationship be- 
tween the Navy and tax administrators, who, it 
should be noted, have been very cooperative in 
helping adjust the Navy’s tax matters. 

Every effort has been made to avoid litigation 
wherever possible, either in the name of the Navy 
or a contractor. It has been only under excep- 
tional circumstances that differences over the ap- 
plication of taxing statutes and regulations to 
Navy work could not be satisfactorily resolved by 
negotiation. When litigation was necessary, the 
matter was referred to the Department of Justice. 
It is the policy of the Department of Justice not 
to accept cognizance over tax matters: until all ad- 
ministrative remedies have been exhausted. Asa 
consequence, this Branch has the responsibility 
for matters contested before administrative de- 
partments and quasi-judicial bodies such as tax 
commissions and appellate tax boards. 

In the large over-all war program which was 
brought into existence under emergency condi- 
tions, the tax angles stemming from and as a re- 
sult of such a program were overshadowed by the 
need for immediate production. It was apparent 
that large sums of money were being paid out of 
naval appropriations, to the various contractors 


for reimbursement for State and local taxes which 
the taxing jurisdictions claimed were applicable to 
defense and war contracts and activities there- 
under. Reimbursement was requested for such 
taxes as sales and use taxes, gross receipts taxes, 
solvent credits. taxes, possessory interest taxes, 
real estate taxes and unemployment compensation 
contributions at’ increased (war-risk) rates. It 
had been presumed by the contractors that these 
tax costs could be avoided merely by stating that 
the work was being performed under Navy con- 
tracts, and as such was cloaked with governmental 
immunity from all State and local taxation. 
However, this notion was dissipated by the 
Supreme Court of the United States in the case 
of Alabama v. King and Boozer, decided in No- 
vember of 1941, wherein it was held that construc- 
tion contractors engaged under cost-plus-a-fixed- 
fee contracts of the type then in force were subject 
to all State and local sales and use taxes upon pur- 
chases made by them of supplies, materials and 
equipment used in the performance of their 
contracts. 

The various State taxing authorities were quick 
to adopt the view expressed in Alabama v. King 
and. Boozer, and as a result, it became desirable 
that Navy construction contracts be altered wher- 
ever feasible so as to bind the Government to order 
and pay for the materials purchased for use under 
the contracts in such a manner as to constitute the 
Government the purchaser, rather than the con- 
tractors, and thereby invalidate in many juris- 
dictions the tax which might be levied upon the 
purchases. Accordingly, there were prepared 
changes and amendments to existing contracts to 
effectuate the tax savings. 

With the change in the Navy contracts it be- 
came necessary that the various State and local 
taxing jurisdictions, having sales, use, gross re- 
ceipts and other forms of excise taxes, be ap- 
proached for the purpose of having the contract 
changes and a new purchase order form accepted 
as establishing tax exemptions where they were 
used. This procedure required conference with 
tax commissioners and other officials of the various 
taxing jurisdictions. As a result of such meet- 
ings, an acceptance of the Navy’s tax clause and 
purchase orders was obtained in substantially all 
State and local jurisdictions where sales, use, gross 
receipts and other forms of excise taxes were in 
force. The direct savings to naval appropriations 
as a-result of this is not difficult to estimate. The 
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Bureau of Yards and Docks, during the period 
1 July 1940 to 31 August 1945, spent $1,681,222,963 
for personal property purchases through cost-plus 
contractors. This estimate is 40 percent of the 
total Bureau of Yards and Docks contracts ($4,- 
203,057,409), which fairly represents the amount 
usually spent for the purchase of materials, sup- 
plies and equipment under such contracts. Most 
of these contracts were performed in States hav- 
ing sales and use taxes, and by applying the aver- 
age tax rate of 214 percent, it becomes apparent 
that the tax savings involved were substantial. 

In order that tax savings could be effected in 
several States, it was necessary that special legis- 
lation be enacted. Appropriate legislation was 
proposed to the various taxing jurisdictions. This 
required personal contact with the tax officials, 
and the members of the legislatures charged with 
the drafting of legislation; appearing before com- 
mittees of the various houses of State legislative 
bodies; and the preparation of briefs and mem- 
oranda of law to be submitted in support of such 
legislation. Typical of this work would be the 
amendments to the Cigarette Tax Law of New 
York, pursuant to which cigarettes purchased by 
the Navy for its personnel were exempt from tax 
and the amendments to the gasoline tax laws of 
three States, which amendments either established 
a governmental exemption or continued one al- 
ready in existence and resulted in an estimated an- 
nual tax savings to the Navy ef $1,300,000. In 
addition, conferences were held with tax represen- 
tatives of the various States and municipalities, 
resulting in the issuance of regulations affecting 
the administration of the tax laws which elimi- 
nated, in many cases, the imposition of taxes upon 
Navy projects. 

The imposition of property taxes on Govern- 
ment-owned real and personal property by State 
and local governments was another major prob- 
lem, although it eased somewhat after the favor- 
able decision of the Supreme Court in the case of 
United States v. County of Allegheny, 322 U. S. 
174 (1944). Taxes levied on Navy-owned prop- 
erty in the possession of contractors in fifteen 
States were canceled, refunded or abated such taxes 
in the amount of $2,596,642.11 which had been 
assessed, and in many instances paid, on account 
of Government-owned property where the assessed 
valuations of the property amounted to $132,100,- 
060.75. These cancellations, refunds or abate- 
ments were brought about as a result of applica- 


10 


tions for tax relief made by the Taxation Branch, 
with the assistance of contractors’ attorneys in 
many cases, the trial of cases before administrative 
tribunals and settlements and compromises made 
with local taxing jurisdictions. 

In renegotiation proceedings for the income 
years ended prior to 1 July 1943, the Navy Price 
Adjustment Board was authorized to allow as a 
cost in determining excessive profits State taxes, 
measured by income which had been paid on the 
excessive portion of the contractor’s income. The 
agreements in such cases charged the contractor 
with the responsibility of making and perfecting 
an application for refund of the tax paid on the 
excessive profits and to pay over to the United 
States an amount equal to any such refund re- 
ceived. A large majority of the States, having 
tax refund provisions as a part of their general 
revenue laws, recognized the contractor’s right to 
a tax refund and, generally, in such instances, the 
refunds were received and paid over to the Gov- 
ernment without any difficulty. In certain States, 
however, although there existed general statutory 
provisions authorizing tax refunds, special 
statutes were enacted and administrative rulings 
were rendered either: abolishing or denying the 
contractor’s right to refund where the refund 
would inure to the benefit of the Federal Govern- 
ment. The Taxation Branch assumed cognizance 
of the tax refund claims of certain contractors 
renegotiated, for periods ended prior to 1 July 
1943, who had either paid a tax on excessive profits 
to one of the States denying refunds, or had paid 
a tax to a State that was deferring tax refunds 
because of procedural difficulties. Through ne- 
gotiation, satisfactory adjustments were made in 
all the States but four, and in these four States, 
litigation was required. To date, $3,184,156.11 
has been collected by this Branch, based on the 
claims of 193 contractors. 

The Taxation Branch has had occasion to handle 
a wide variety of readily recognized tax problems 
in connection with the application of Federal, 
State and local taxes to the activities of ship’s 
service stores, Marine Corps post exchanges, com- 
missioned officers’ messes, chief petty officers’ 
messes, and enlisted men’s clubs. Such problems 
involved State sales and use taxes, State liquor 
taxes, State cigarette taxes, unemployment com- 
pensation taxes, license taxes, and miscellaneous 
Federal excise taxes. Each of these activities is 
organized and operated pursuant to rules and 
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regulations issued by the cognizant Bureau of 
the Department of the Navy and the Commandant 
of the Marine Corps, and is considered to be an 
integral part of the Naval Establishment. ‘This 
view has been generally accepted by the Federal 
and State tax administrators. Accordingly, these 
activities enjoy the same immunity from taxation 
as the Navy itself, and the principles of govern- 
mental immunity determine the application of 
any tax to their operations. 

It is not possible to foresee with exactitude the 
tax problems which would arise in the event of 
another greatly enlarged and accelerated pro- 
curement program. However, the experiences of 
the past are not without value, and a review of the 
more important aspects of the work during the 
recent war indicates the diversity and magnitude 
of the problems to be expected and should furnish 
the best available background for those who may 
be called upon to perform such duties. 


ADMIRALTY 


HE JULY 1948 issue of the JAG Journan 

reported the decision of District Judge John 
Paul for the Eastern District of Virginia, which 
exonerated the YU. S. S. New Mewico and her ac- 
companying destroyers, the Hughes, Sims, and 
Russell, in the litigation arising out of the sink- 
ing of the S. S. Oregon through collision with 


the J. S. S. New Mezico on 10 December 1941. - 


The value of the S. S. Oregon and of her cargo, 
asserted in excess of $5,000,000, rendered this case 
one of maximum importance as the largest naval 
vessel collision case to reach litigation. 

The Court of Appeals decision was handed 
down on 9 June 1949, and affirmed the District 
Court on all points. The Court of Appeals held 
that the Oregon, under the Starboard Hand Rule, 
was the burdened vessel and that her failure to 
take prompt and proper averting action was the 
primary cause of the collision. The New Mexico 
was exonerated from the charge of having held 
her course and speed for too long a period before 
taking averting action. 

The three destroyers were charged with fault 
in failing to take effective means to warn the Vew 
Mexico and the Oregon of the collision danger. 
The Court of Appeals held that the warning ac- 
tion by the destroyers was all which was required 
under the circumstances. This aspect of the case 
involves the issue of the legal liability of naval 


escorts for failure to avert a collision between 


the escorted vessel and a third vessel. (‘This issue 
is discussed in the JAG Journat of July 1948.) 
The Court of Appeals for the Second Circuit 
reversed the District Court in the PC 616—Hin- 
doo—Australia Star (172 F. (2) 472) on 9 Febru- 
ary 1949, and held that there was a duty owed 
by the naval escorts to the third vessel involved. 
The United States has filed a petition for a writ 
of certiorari in the Supreme Court so that a final 
decision in the PC-616 case has not been had. 
The Circuit Court in the Oregon-New Mewico 
held that there was no negligence on the part of 
the destroyers; hence there is no discussion of 
the question of whether negligence of the de- 
stroyers would constitute a cause of action under 
the Public Vessels Act. 

A further point involved in the litigation was 
the charge of error in the District Court’s holding 
that the libelants could not compel the production 
of the record of the Navy Board of Investigation. 
In this connection, the Court of Appeals said: 

“We think, too, the District Court did not err 
in denying the motion of appellants to require 
the production of the record of the trial before 
a Navy Court after the collision. The courts 
have often dealt with the privileged status of 
such records. And here the United States co- 
operated rather handsomely in enabling libel- 
ants to present their side of this case. The 
searching interrogations of libelants were all 
answered; the logs, ship’s records and voyage 
reports were produced, with the Navy’s per- 
mission sought and obtained. The United 
States disclosed the testimony before the Navy 
Court of each witness who was called. And 
there is even evidence in the record that counsel 
for the Oregon expressed satisfaction with this 
arrangement. 

“Ample authority for this action of the Dis- 
trict Court is found in the cases. See, Zhe 
Wright and the Papoose, (E. D. N. Y.) 2 F. 
Supp. 43; Zhe Australian Star, (S. D. N. Y.) 
1946 A. M. C. 582; Maryland ex rel. Kent v. 
United States, (D. Md.) 1947 A. M. C. 1338; 
Anglo-Saxon Petroleum Co. v. United States, 
78 F. Supp. 42. Cf. Hickman v. Taylor, 329 
U. S. 495; Admiralty Rule 32, 28 U. 8S. C. A. 
following 723; 46 U. S. C. A. 795; Newell v. 
Phillips Petroleum Co., 144 F. (2d) 338, 340; 
Bank Line, Limited v. United States, 163 F. 
(2d) 133, on remand, 76 F. Supp. 801.” 
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RESERVE NEWS 


FIELD ECONOMIC MUBILIZATION COURSE 


The Industrial College of the Armed Forces 
plans to conduct.a series of 2-week training courses 
in Field Economic Mobilization, formerly the Eco- 
nomic Mobilization Course for Reserve officers. 
The course will be offered to selected Reserve of- 
ficers for their regular annual trajning duty dur- 
ing fiscal 1950. A quota, totalling 300, has been 
established for each class as follows: 

50 Reserve officers from the Army. 

50 Reserve officers from the Air Force. 

50 Reserve officers from the Navy. 

10 Reserve officers from the National Guard. 

2 Reserve officers from the Coast Guard. 

10 Local military personnel on active duty in the 
city where the class is scheduled. 

128 Civilians from fields of industry, education, busi- 
ness, labor and civic affairs. 


Quotas for Navy and Marine Corps Reserve of- 
ficers have been assigned as follows: 


N. D. QUOTA 


PRNC 10} 


CITY 
Hartford, Conn. 
Kansas City, Mo. 


Memphis, Tenn. 
Dallas, Tex. 


Richmond, Va. 


Portland, Oreg. 


New Orleans, La. 
Cincinnati, Ohio 


San Francisco, Calif. 


Birmingham, Ala, 
Detroit, Mich. 
Milwaukee, Wis. 
Omaha, Nebr. 
Rochester, N. Y. 
Philadelphia, Pa. 


New York, N. Y. 


DATES 
12-23 Sept. 1949. 


26 Sept.-10 Oct. 1949. 


17-28 Oct. 1949. 
24 Oct-4 Nov. 1949. 


5-16 Dee. 1949, 


5-16 Dec. 1949. 


16-27 Jan. 1950. 
30 Jan.-10 Feb. 1950. 


27 Feb.-10 Mar. 1950. 


6-17 Mar. 1950. 

27 Mar.-7 Apr. 1950. 
10-21 Apr. 1950. 

1-12 May 1950. 

15-26 May 1950. 

5-16 June 1950. 


5-16 June 1950. 


5 to the Commandant, Marine Corps for each class. 
2, 3, or 4 to Naval Air Reserve Training for each class. 


Commandants have been advised to fill quotas 
with officers residing in the immediate area of 
the city in which the course is being conducted. 
Reserve officers selected to receive this training 
will be mature, intelligent officers with outstand- 
ing service records whose probable future war 
assignments will be at the policy making level. 
Their rank should be that of lieutenant com- 
mander or above. For cogent reasons, however, 
the rank requirements may be waived. Selections 
will be limited to those officers who have not re- 
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ceived this instruction in the courses presented 
in 1948-49. Officers ordered to this training duty 
should report on Saturday prior to the Monday 
the course convenes. 


The Office of the Judge Advocate General has 
recommended to Commandants, that one or more 
active members of each Volunteer Law Unit be 
authorized to attend this course. ‘Requests for 
this training duty from interested officers should 
be submitted to the Commandants of the district 
in which the officer resides. 


ACTIVITIES OF VOLUNTEER LAW UNITS 
Unit 5-1, Lynchburg, Va. 


The Lynchburg Naval Reserve Law Unit met on 
17 May at the home of LT Stewart B. Hobbs, 
USNR, at Riverview Place. The members con- 
ducted a mock general court martial. A combat 
training film was then shown. Eleven members 
were present. 

LCDR William L. Wilson, USNR, the Com- 
manding Officer of the unit, reported that the ma- 
terial for the moot court, which was distributed 
to all units by the district legal office, was used 
most successfully and provided the unit with a 
very entertaining and instructive evening. 


Unit 5-8, Norfolk-Portsmouth Area, Norfolk, Va. 


The Norfolk-Portsmouth Area Unit held its 
regular meeting on 8 June 1949 at the office of 
the referee in bankruptcy in the Post Office Build- 
ing at Norfolk. CDR Robert D. Powers, USN, 
Legal Officer of Commander Amphibious Force 
U. S. Atlantic Fleet Staff, gave a very interest- 
ing lecture on the work performed by his legal 
office and then led an open discussion on the sub- 
ject. The unit decided to meet every 2 weeks in 
order to qualify for retirement without having 
to participate in correspondence courses. 


Unit 5-9, Cumberland, Md. 


The monthly meeting of the Cumberland Unit 
was held on 17 May 1949 at the U. S. Naval and 
U. S. Marine Corps Reserve Training Center in 
Cumberland. The topic for discussion was “Im- 
provement of Navy Legal Proceedings.” LT Mil- 
ton Gerson, USNR, gave a detailed lecture re- 
garding the organization and duties of the var- 


ious naval courts and boards. 
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